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OPINION ON PETITION FOR REHEARING

On August  25, 1 9 8 8 ,  w e  r e v e r s e d  t h e  a c t i o n  o f  t h e
Fraehise T a x  B o a r d  i n  d e n y i n g  t h e  c l a i m  o f  C h a r l e s  G;. F o w l k s  f o r
r e f u n d  o f  p e r s o n a l  i n c o m e  t a x  i n  t h e  a m o u n t  o f  $ 1 0 0  f o r  t h e  y e a r
1983. S u b s e q u e n t l y , t h e  F r a n c h i s e  T a x  B o a r d  f i l e d  a  p e t i t i o n  f o r
r e h e a r i n g  i n  w h i c h  i t  a r g u e s  t h a t ,  i n  v i e w  o f  b o t h  R e v e n u e  a n d

0
T a x a t i o n  C o d e  s e c t i o n s  1 7 0 3 4  a n d  s u b d i v i s i o n  (d) o f  s e c t i o n
18681, this penalty provision was operative  September 27, 1984,
a n d  i t  a p p l i e s  t o  a n y  p e r s o n a l  i n c o m e  t a x  r e t u r n  w h i c h  w a s  f i l e d
t h e r e a f t e r  a n d  more than 60 days af ter  i t s  d u e  d a t e . We have
c a r e f u l l y  r e e x a m i n e d  t h e  m a t t e r , a n d  w e  s t i l l  d i s a g r e e  w i t h
r e s p o n d e n t ’s  p o s i t i o n .

F i r s t , a t  t h e  t i m e  a p p e l l a n t  f a i l e d  t o  f i l e  a  t i m e l y
1 9 8 3  r e t u r n , s e c t i o n  1 8 6 8 1  d i d  n o t  i m p o s e  a  p e n a l t y  u p o n
t a x p a y e r s , l i k e  a p p e l l a n t , who were due a refund when they
f i n a l l y  d i d  f i l e . ( S t a t s . 1 9 8 0 ,  c h .  1 0 0 7 ,  5 18 ,  p .  3220.) The
a b s e n c e  o f  a  p e n a l t y  u n d e r  s u c h  c i r c u m s t a n c e s  w a s  a  m a t t e r  o f
common knowledge, a n d  i t  i n d u c e d  m a n y  t a x p a y e r s  t o  i g n o r e  t h e
t i m e  p e r i o d s  s p e c i f i e d  i n  t h e  s t a t u t e  f o r  f i l i n g  r e t u r n s . T h i s
s i t u a t i o n  c h a n g e d  r a d i c a l l y ,  h o w e v e r ,  u p o n  t h e  e n a c t m e n t  o f
s u b d i v i s i o n  (d) o f  s e c t i o n  1 8 6 8 1  i n  1 9 8 4 . T h a t  s u b d i v i s i o n
i m p o s e d  a  p e n a l t y  u p o n  a l l  f a i l u r e s t o  f i l e  w i t h i n  G O  d a y s  o f  t h e
r e t u r n ’s  d u e  d a t e , r e g a r d l e s s  o f  w h e t h e r  t h e  t a x p a y e r  w a s  o w e d  a
r e f u n d .

T h e  a d d i t i o n  o f  s u b d i v i s i o n  (d) t o  s e c t i o n  1 8 6 8 1 ’b e c a m e
e f f e c t i v e  o n  S e p t e m b e r  2 7 , 1 9 8 4 ,  s o m e  1 6 5  d a y s  a f t e r  a p p e l l a n t ’s
1983  re tu rn  was  due . I f  t h i s  p r o v i s i o n  a p p l i e s  t o  a p p e l l a n t ,  a s
r e s p o n d e n t  c o n t e n d s , i t  m e a n s  t h a t  h e  b e c a m e  l i a b l e  f o r  t h e
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penalty some 105 days before he could possibly have known that
a penalty would apply to his failure to file. Khile this does
not seem to trouble the respondent, we do not believe, and
there is certainly no direct evidence to support the notion,
that the Legislature intended to have this penalty provision
apply to taxpayers who had no actual or constructive notice of
it and, thus,.no opportunity to conform their conduct to the
requirements of the law so as to avoid it.

This  considerat ion suppl ies  ample  just i f i cat ion for
distinguishing between taxpayers in appellant’s position and
those who requested and were granted an automatic extension of
time to file their returns by October 15, 1984. With respect
to taxpayers whose returns were not yet due on September 27,
1984 ,  the’e f f e c t i ve  da te  o f  s e c t i on  18681 ,  subd iv i s i on  (d), all
of them were on notice of the new penalty as of that date, and
all of them.had a reasonable opportunity to fi le their returns

# ‘in a manner that would exempt them from application of the
penalty . This is manifestly not the case for appellant and all
other taxpayers whose returns were due more than 60 days prior
to September 27, 1984. For this latter group of people,
application of the penalty provision to them would turn the
statute  into  an’ex post facto law.

F ina l ly , the Franchise Tax Board has relied on several
prior summary decisions by this board on the same issue as
authority  to  support  i ts  denjal.of appel lant’s c la im for
refund. Summary decisions of this board are not citable
authority and will  not be relied.upon or given any
consideration by this board as precedent. In view of the
foregoing, we must affirm our prior action in this case.
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Pursuant to the views expressed in the opinion of the
board on file in this proceeding, and good cause appearing
therefor,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED, pursuant
to section 19061 of the Revenue and Taxation Code, that the
petition of the Franchise Tax Board for rehearing of the appeal
of Charles W. Fowlks from the action of the Franchise Tax Board
in denying his claim for refund of personal income tax in the
amount of $100 for the year 1983, be and the same is hereby
denied, and that our order of August 25, 1988, be and the same
is hereby affirmed.

Done at Sacramento, California, this 3Ist day
of October, 1989, by the State Board of Equalization, with
Board Members Mr. Carpenter, Mr. Collis, Mr. Dronenburg, and
Mr .' Davies present.

Paul Carpenter r

Conway H. Collis I

Ernest J. Dronenburg; Jr. ,

John ,Davies*

*For Gray Davis, per Government Code section 7.9

Chairman

Member

Member

Member

Member
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